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L Introduction and Semmary of arguments

Thig., thirdenacty. intervention. is, cubunitted. hy, 4 LTSHEANRurma, Comisidn. Calambiana. dee Tusistag, (0L, Camité
Ambiental en Defensa de la Vida (CADV), the European Center for Constitutional and Human Rights (ECCHR), FTAN
Tnternational, the Global Tnitiative for FEcaonomic, Social, and Culniral Rights (GI-ESCR), Human Rights Action (HRA),
the International Human Rights Clinic at the University of Virginia School of Law, Layla Hughes, Minority Rights Group
International (MRG), Observatori DESC (ESCR observatory), the Oficina para América Latina de la Coalicidn
Internacional para el Habitat (HIC-AL) and the Women’s Legal Centre (WLC) and coordinated by ESCR-Net -
International Network for Economic, Social and Cultural Rights, pursuant to the Icave to granted on 20 July 2021 by the
President of the Third Section (Rule 44 § 3).

The intervention provides the European Court of Human Rights with observations grounded in international, regional and
comparative constitutional law standards and jurisprudence in relation to: 1) the impacts of the climate crisis on the
enjoyment of a healthy environment, related economic, social and cultural rights (ESCR) and the right to life; 2) the
disproportionate impacts of the climate crisis on the human rights of older women and other specific populations and
the corresponding State duty to ensure substantive cquality as well as prevent and redress intersectional discrimination;
and 3) the State duty to prevent climate change-related human rights harm, including through progressive realisation,
utilising the maximum of available resources, and effectively regulating businesses,

1I. Arguments
A. Impacts of the climate crisis on rights pertaining to a healthy environment, related economic, social
and cultural rights, and the right to life

International,’ regional and comparative legal standards which elucidate the impacts of the climate crisis on the full
enjoyment of human rights, including economic, social, cultural and environmental rights (ESCER), can serve as
complementary references when applying related standards in the European human rights system. Given the indivisibility
and interdependence of economic, social, cultural, environmental, civil and political rights, the impacts of climate change
on ESCER can also affect the nights to life, physical integnty, family life and non-discnimination. As stated by Judge
Weeramantry in the Gabcikovo-Nagymaros case before the International Court of Justice in 1997, “[1/he protection of the
environment is likewise a vital part of contemporary khuman rights doctrine, for it is a sine gua non for numerous human
rights such as the right to health and the right to life itself ... damage fo the environment can impaiv and undermine all
the human rights spoken of in the Universal Declavation and other human rights instruments.”*

i United Nations Human Righis System Standards
The Umited Nations (UN) Human Rights Council (HRC), has addressed the impact of the climate crisis on the

enjoyment of a healthy environment in multiple related ESCR resolutions.” In 2018, for example, the HRC emphasized
that: “the impact of climate change . may interfere with the enjovment of a safe. clean, healthy and sustainable
ervironment, and that exnwvironmental damage can have negalive implications, both direct and indirect, for the effective
enjovment of all human rights.”

P As of 2008, the United Naiions (LN Human Rights Council has issued nearly anmial resolutions addressing the impact of climale change on the full enjoynient of
human rights. Additienally, 20 out of the 44 existing thematic
hodies through several recommendations, decisions and observarions have urged the States to consider human rights while tackhing climate change, See TIN Office of
the High Commissioner for Human Rights (OHCHR), Frequently Asked Questions on Fuman Rights and Climate Change, Fact Sheet No. 38,2021, p. 48-49, 65-72

: pdts UN OHCHR, Current mandate holders,
ehive Tor International Environmental Law (CTELY and Global Initiative for ESCR

ecial Rapporteurs have addressed climate change in their work. 8ix out of 10 luunan rights weaty
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UN human rights treaty bodies have increasingly addressed the impact of climate change on human rights, calling on
States to reduce greenhouse gas emissions and take measures to mitigate the adverse consequences of climate change.’
The UN Human Rights Committee has interpreted the right to life, under Article 6 of the International Covenant on
Civil and Political Rights (ICCPR), to be “a fundamental right whose effective protection is the prerequisite for the
crgjoyment of all other Inanan rights” and an entitlement “fo erjoy o life with dignis; the Committee has highlighted how
“felnvironmental degradation, climate change and unsustainable development constitute some of the most pressing and

336

serious threats 10 the ability of present and future generations 1o enjoy the right fo life.”® In another instance, the UN
Committee on Economic, Social and Cultural Rights (CESCR) issued a statement on climate change and the Covenant in
the context of the Intergnvernmental Panel on Climate Change (IPCC) repart on glabal warming by 1 5°C, which nnfm‘l
that courts had “accepted to hear claims filed by victims of climate change or by non-govermmental organisations,”

lauding the “essential role” played by human rights mechanisms in “profecting human rvights hy ensuring thai Stafes
cvoid taking measures thal could accelerale climale change, and thal they dedicale ithe maximum available resources (o
the adoption of measures that conld mitigate climate change.

7

UN Special Rapportewrs have also highlighted the consequences of climate change on the enjoyment of a healthy

environment and related ESCER ¥ The Special Rapporteur on Human Rights and the Environment issued several reports
affirming that combating climate change is critical to the full realisation of the right to a healthy environment.®

i1, Regional Human Rights Systems Standayds
Regional human rights standards have also emphasized how the consequences of climate change affect the full enjoyment
of human rights, particularly ESCER.'* Most notably, the Inter-American Court of Human Rights (IACtHR) highlighted
in a binding Advisory Opinion (23/17) that environmental degradation and the adversc impacts of climate change put at
risk the realisation of ESCER, including the rights to health, water, food, housing, and participation in cultural life."

In the same Advisory Opinion, the TACtHR recognized the right to a healthy environment as an autonomous, fundamental
right,'? stating that the adversc impacts of climate change put this right at risk as thoy “may cause irreparable harm to
human beings” The Court also highlighted how the mdividual dimension of the right to a healthy environment
demonstrates the interdependence and indivisibility of civil and political rights and ESCER, as a violation of the right to a

i

healthy environment often has “a dirvect and an indirect inapact on the indivichicd owing fo ity conuecthnif io other righis,
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FCA3GY, para. 2-3, 62; See adse: 1IN Human Rights Commitlee, Toane

Social and Cultural Rights, 8 October 2018:
131 CESCR references climate change caselaw databages in ils statement.
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" This section locuses on standards elaborvated by the African Commussion of Human and People’s Righls and within the inter-American human rights system. See ann
Comncil of Furope, Parliamentary Assembly, Anchoring the tight o 2 healthy environment: need for enhanced action by the Coumeil of Turope, Report, (Doc. 15367),
13 Scpterber 2021 (recommending "an additional pwtuuui to the European Convention on Human Rights.... as well as one to the Buropean Social Charter.on the
right to a safe, clean, healthy and sistainable environment,” among other measires).

" IACUIR, The Environment and 1luman Rights, Advisory Opinion 23/17, 15 November 2017, para. 34, 66; See also LACUIR, Case of Kawas Fernandez v. 1Honduras,

Judgment. 3 April 2009, pars. 148
[

The Court found that though the right to « healthy environment 13 not explicitly mentioned i the Amencan Convention on Iuman 1\1,5 hts. 1t ts guaranteed by Arncle
2001 The CONVEention on eeoBOmMIc, SOl ARG COEral THIALS, 1ACIFIG, 1RE Bnvironment and Fuman <ignes, AAvIsony Upimon 23717, 1D Nov ‘ember 21 / L pafa, 37
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such as the rights to ... personal integrity and life.”"" The Court notably reiterated that civil and political rights and ESCR

“should be undercmod integrally and comprehensively as human rvighis ... and are enforceable in all cases before the
competent authorities.”™ These positions were also reflected in the recent Lhaka Hownhat decision in which, for the first
time, the Lourt recognized the violation of the human fight to a healthy environment, in close relation to the rights to
adequate food, water, and cultural identity.'¢

The African Coammissinn on Human and Peaples’ Rights (ACHPR) has issued a resolution on the human rights impacts
of extreme weather in Eastern and Southern Africa due to climate change, urging the consideration of peoples’ rights to

economic, social and cultural development and to a satisfactory environment favourable to their development.!” Three
other resolutions emphasized the need to study the impacts of climate change on human rights, including ESCER, and
highlighted State obligations to adopt measures to mitigate the impacts of climate change on the enjoyment of human

rights."® Furthermore, the ACHPR recognized, “...the importance of a clean and safe environment that is closely linked (o
economic and social rights in so far as the enviromment affects the auality of life and saferv of the individual "

1. Comparative Constitutional Law Standards

National courts have also held that the consequences of climate change negatively affect the enjoyment of ESCER,
including the right to a healthy environment. Courts and other relevant forums in domestic jurisdictions where various
ESCER are constitutionally recognized, such as Colombia,™ Mexico,” Nepal,™ and the Philippines,™ have recognized the
mmpacts of the climate crisis on human rights and held that Tailure W adeguately address chmale change nnpedes the
realisation of ESCER. The Supreme Conrt of Justice of Colombia found that the State violated 235 young people’s
constitutional rights to a healthy environment, health, food, and water by failing to prevent the deforestation of the
Amazon rainforest, which the Court said contributes to climate change; the ruling recognized that “the fundamental vighis
to life, health, basic necessities, liberly and luman dignily ave sigrificantly linked and determined by the environment and
ecosystem. Without a healthy envivonment, subjects of law and sentient beings in general will not be able to survive, much
less protect thase vights, for our children or for future generations...”*

Courts in Pakistan,” India® and Nigeria®’ - jurisdictions where the right to a healthy environment and other ESCER are

HIACHIR, The Envirenmenl and [ luman Rights, Advisory Opimon 23717, 15 November 2017, para. 59,
R ACH IRV‘ The Enviconmenl, and | luman Rlvhi dvisory ()pznmn 23717, 15 November 2017, para. 57,
1 Case 0\ Ihc lndtg..nml\ C mnmunlhm nl ! imLa Hnnh’]t (‘mr Land Association) v Argenling, Judgmenlt, & February 2020, para. 201-254. See also
n 3 M s Comnmnity of the T(ﬂuiu Tustrict, Bolize, Report No. 40404, 12 Oetober, 2004, pawa
on Dosnomie, Seeinl, C invironmaental Tighta, About the lepp\bl"th‘ll ship:
Y] .cksmhms the Rapporteur’s mandate as contamning civironmental ri %'hl‘;
S 1M Pa FOME Weather In Fastern and Soulhern Alncs due 1o climale chatige, Kes 41/ {(EXTV) 219,
ACI ]I’N H-. aclution on (J\mato Lhang., and [Tuman l'hchh and tho Meed to Siudy sts Impact in Africa, Rea. 157 (3 ’l'y 2000, ACLIM, Teanlution on Climate
in Africa, Res. 271 (1.V) 2014; ACHPR, Resolution on Climale Change and Hunmn Rights in Africa. Res. 342 (LVITD) 2016,
' ACHPR, Case of the Smlal and Tk snomm Rights Center (SITRAC) and Center Tor Ueonomic and Social Rights { ) v, Nigeria. Communication 155796,
Deaision, 27 Qutobier 2001, para, 3
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not explicitly constitutionally guaranteed - likewise tound violations of ESCERK in climate cases through recognizing the
interdependence and indivisibility of ESCER with civil and political rights. For example, in Leghari, a Pakistani appellate
court held that the State had violated the right to a healthy environment by failing to effectively implement regulations to
prevent climate change’s negative impacts; even though this right ic not Iisted in Pakistan’s constitution, the Court
recognized a healthy cnvironnicnt as noecssary to guarantes the right to life,?

In Urgenda, the Supreme Court of the Netherlands held that insufficient action to address climate change posed a “risk of
irreversible chemges to the worladwide ecosvstems and liveability of our planer”, the Court affirmed that climate change
constitutes a “rew! and mpediale visk” O harm that triggers the dlate’s posiove abligations under Articles 2 and & ot the
European Convention of Human Rights (ECHR), drawing on analogous jurisprudence from the European Court of

* Moreover, in March

Human Rights (ECtHR) and explicitly linking those articles to environment-related situations.
2021, the German Constitutional Court found that young people’s fundamental rights, including the rights to life (and by
extension, health), physical integrity and property, were threatened due to the lack of sufficient emission reduction targets
in the Federal Climate Change Act; the Court held that the State has a duty to adopt precautionary steps to protect these
rights of future generations.® In another recent case, the Hague District Court recognized the responsibility of a
corporation based on the Civil Code’s unwritten standard of care, holding Royal Dutch Shell accountable for the impact
of their CO, emissions on climate change and ordered the Shell group to reduce such emissions by net 45% in 2030,
compared to 2019 levels, through their corporate policy; in its ruling, the Court factored in human rights, such as Articles

2 and 8 of the ECHR, in its interpretation regarding the civil standard of care ™

B. The disproportionate impacts of the climate crisis on the human rights of older women and other
specific populations and corresponding State duties to ensure substantive equality and prevent and
redress intersectional discrimination

The climate crigie exacerbatee ctructural inequalities, pushing marginalized individuale and communities further to the
periphery. Individuals with identities that render them more susceptible to structural discrimination may be
particularly vulncrable to the negative impacts of c¢limate change and risk becoming collateral damage if their

unique experiences of marginalization are not accounted for in mitigation policies.”® Human rights standards require
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States to ensure substantive equality and prevent and redress intersectional discrimination that arises in the context of the
climate crisis.

i Climate change disproportionately impacts the human vights of older women and other specific populations
International bodies have emphasized how climate change disproportionately impacts the most vulnerable, including
older wowen., For exawple, the IPCC in 2007 had expressed thal the /i fmpacts of climaie chunge are likely (o De fele
most acutely not only by the poor, but also by certain segments of the population, such as the elderly, the very young, the
powerless, indigenous peoples, and recent immigranis, purticularly if they are linguistically isolated, i.e. those most
dependent on public suppaort. Impacis will also differ according to gender™™

UN human rights standards* also highlight the disparate impacts of the climate crisis on the human rights of certain more
vulnerable populations, including older women, The CEDAW Committee has explained that /s/ituctions of crisis
exacerbale pre-existing gender inequalities and also compound infersecting forms of discrimination against [...] older
women, who are often affected disproportionately compared lo men or other women.*® Further, the CEDAW Committee
has recognized that women and girls “are more likely io be exposed to disasier induced risks and losses related (o their
Iivelihoods and they are less able io adapt (o changes in climatic conditions.” The Committee has also articulated that
the climate emergency: “impacts differently on women, especially older women who, due to their physiological
differences, physical ability, uge and gender, as well as social norms and roles and an inequitable disivibution of aid and
resources relating to social hierarchies, ave particularly disadvantaged in the face of natural disasters. Their limited

aveess ta vesources and decision-making processes increases their wvulnerahiling to climaie change ™

An intersectional lens to assess discrimination ensures that older women or other groups disproportionately impacted by
the climate crisis are not treated as monolithic.*

ii. States  have  an  obligation  fo  preven! and redress intersectional discrimination that comnnnities
disproportionately impacted by the climate crisis experience

Women and girls. minorities. Indigenous Peonles. persons with disabilities. persons living in conflict-affected areas

including situations ol vccupation, and petsons living in extee poverly, amongst other groups, ollen expericice

intersecting forms of marginalization that cach deserve targeted attention and tailored policy responses. The mult-layered

forims of discrimination that such groups experience is no different in the context of climate change. The prohibition of

discrimination is a fundamental principle of hwnan cights protection that lays at the heart of the international human
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tensity by certain groups in vuloerable sitwations. TACHR, The Environment and Human Rights, Advisory Opinion 23/17, 15 November 2017, para. 59, 67
WIN CEDAW Comml.[tcct General Recommendation No. 37 on gender-related dimensions of disaster risk reduction 1n the contevt of clunate change, 2018,
(’(.LDAW/CIGC‘RTW para.
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rights law framework, including the International Covenant on Fconomic, Social and Cultural Rights (ICESCR) and the

ICCPR." States have a duly to ensure the substantive equality of rights-holders.” CESCR has clarified the scope of
state obligations under the principle of non-discrimination, explaining that: “fe/linnnating discrimination in practice
requires paving sufficient atiention (o groups of individuals which suffer historical or persisient prefudice instead of
mercly comparing the formal treaiment of individuals in similar situalions. "

Substantive or material equality seeks to advance beyond a purely formal approach that is confined to requiring objective
and reasonable distinction criteria to justify differences in treatment that would otherwise be arbitrary or unreasonable. It
recognizes that certain sectors of the population require the adoption of affirmative action measures to ensure not just
equality of opportunity but equality of outcomes. The scope of these obligations will vary depending on the positionality
and life circumstances of each individnal Thusg, an intersectional approach to non-discrimination can help illnminate

complexity and guide interventions,”  and is arguably a framework better suited than a single-axis approach to
addressing the multi-faceted and inter-generational challenges climate change poses.

The notion of intersectional discrimination, coined by legal scholar Kimberlé Crenshaw,* is premised on the idea that
each person is a composile of traits and idenfities that cannof be artificially dissected, and that various social categories

and individual characteristics compound to create a distinct lived experience.” Intersectionality, as an analytical

framework, recognizes that the human experience 18 a layered and constantly evolving “relationship between
s i P 3 3 £ P

identities...and structures,™® and invites courts to consider the social constructions, historical legacies and systemic

policies that foster systemic inequities.
This concept and analytical framework have been embraced by international human rights bodies and national courts,
departing from the single-axis approach to assess discrimination. The CEDAW Committee, for example, has recognized

that “interscetionalitv is o basic concept for undersianding the seope of the gencral obligations of States partics.. 7 In

relation to the climate crisis, the Committee has articulated that: “Siates pariies should ensure that climate change and
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AllFerms of Discrimination against Women. 2010, {CEDAW/C/GC28), para. 18, See also: UN Committee on the Blimination of Racial Diserimination. General
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disaster visk-reduction measures arve gender-rvesponsive and sensitive to the needs and vulnerabilitics of older women.
States parties should also facilitate the participation of older women in decision-making for climate change mitigation
and adaptation.”” The Commniittee has called on State parties to “/ijdentify and eliminate all forms of discrimination,
ncluding intersecting Jorms of discrimination, against women in disaster rvisk reduction and climate change policies,
legislation, policies, programmes, pluns, and other activities™ as well as to “improve coordination between different
sectors involved in disaster risk management, climate change, geader equality, health care, education, social protection,
agriculiure, environmental profection, urban planning eic. This could be done through the adoprion of infegraied national
disaster visk reduction and climate change strategies and plans that explicitly integrate a gender equality approcch.”™
Specifically in relation to the right to health, the Committee has explained that measures should be taken to ensure that
gender responsive climate change and disaster resilience policies, budgets and monitoring activities are fully integrated
within health servives and systems. ™'

Additionally, UN treaty body jurisprudence and national courts in various jurisdictions, such as the United States, the
United Kingdom, South Afiica, and Canada, have adopted an intersectional lens to assess multi-layered discrimination
claims, recognizing the unigue nature of compounding forms of social exclusion.*

C. The State duty to prevent climate change related human rights harm, including through progressive
realisation, utilising the maximum available resources, and effectively regulating businesses
UN and regional human rights bodies have established that States have a duty to adopt legal and institutional frameworks
to prevent human rights harms that arise from environmental damage and climate change. This includes obligations of
progressive realisation and use of maximum available resources. It also entails holding business enterprises accountable
for their role in environmental degradation and the accelerating climate crisis.™ In doing so, States must build econoniies
of life, centered in the protection of people and the right to a healthy environment.”™

1. United Nations Human Rights System Standards
The obligation of progressive reallsation is anchored in ICESCR Arucle 2.1 and the Parls Agreements Articles 3 and
4(3). Under the ICESCR, progressive realisation duty, States must take deliberate, concrete and targeted steps towards the
fulfilment of the Covenant rights.®® Such steps should be measured with indicators and benchmarks. Some rights in the
Covenant, however, are not subject to progressive realisation and must be immediately respected, protected, and fulfilled,
such as the right to non-discrimination** CESCR has established that each right has minimum core obligations that are
also not subject to progressive realisation.”” Furthermore, “particular attention should be given to measures o improve the
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BN CESCR. General Comment No. 3: The Nature of States Parties’ Obligations (art. 2. para. 1, of the Covenant), 1990, para. 5.
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standard of living of the poor and other disadvantaged groups.”® States are obliged to use their maximum available
resources to achieve progressively realized rights, including seeking international assistance and cooperation. States are
not allowed to take retrogressive measures that would impede the fulfilment of [CESCR rights, unless it can be proven by
the State that the measures were justified “hy reference 1o the towality of the rights provided for in the Covenant and in the
context of the full use of the maximum available resources.”™ Per the Limburg Principles, “ull appropriate means” in
measures.” Thus, according to CESCR, a failure to prevent foreseeable human rights harm caused by climate change, or
o indbilize the maximuwn availablo iosuutees o du su, would vivlale a Stalc Paity’s Covonanl Ubfigaliunb‘.m Tlic ubligation
of non-retrogression, as anchored in CESCR’s Article 3, highlights that States cannot go back on achieved rights. Under
the Paris Agreement’s Article 2.1(b), States must increase the ability to adapt to the adverse impact of climate change,
thus incorporating States” obligation to progressively realize and to prevent retrogression on ESCR.

The Paris Agreement references human rights in its preamble.®* Read holistically and considering international human

rights law, it is clear that the parties are expected to take human rights implications into account when defining their
ambitions, including under Article 3 of the Paris Agreement.* This includes the right to health, which is specifically
mentioned in the preamble; as well as pender equality and empowerment of women. Arficle 3 18 averarching and “extends
to all parties the obligation to underiake and communicate ambitious efforts in mitigation, adapiation, finance,
technology, capacitv-huilding, and transparency 1o achieve the purpose of the Paris Agreement. It sels an expectation that
eflorts of all parties will represent a progression across all these areas.””™ This includes areas of mitigation, as elaborated
under Article 4(3), through which States are obliged to set nationally determined contributions (NDCs) that it intends to
achieve, adaptation planning and implementation, in line with Article 7.9, and provision of financial resources to
developing countrics, according to Asticle 9.1, Article 2 of the Pans Agrecement scts the aim of the Agrecment as
“sirengthenfing] the global response (o the threal of climale change, in the coniext of sustainable development and efforis
to eradicate poverty.”

CESCR has recognized that NDCs “should be revised 1o beller reflect the ‘highest possible ambition’ referred lo in the
Paris Agreement (art. 4 (3)) ", for States to act consistently with their human rights obligations.*® Moreover, the CEDAW
Committee has highlighted that this obligation applies to the whole life cvcle of women and in the “event of any
man-made and/or natural disaster.”% States need to have indicators and benchmarks in place to measure their progress and
intervention, while ensuring that these indicators and benchmarks are gender disaggregated, in line with the enhanced
Lima work plan on gender.®” The UN Resolution on climate change of the 44th Human Righis Council session further
highlighted that States are called upon to “adapt a comprehensive, iniegrated, gender-responsive, age-inclhisive and
disubility-inclusive approach to climuate change adapfation cnd mitigation policies, consistent with the United Nutions
Framework Convention on Climate Change and the ohjective and principles thevenf, to address efficiently the economic,
cultural and social impact and human vights challenges that climate change presents, for the full and effective enjoyment
of human rights for all, and particularly to support the resilience and adaptive capacities of older persons, both in rural

# 1 mburg Principles on the Tmplementaiion of the Tnternational Covenanl on Teonomic, Social and Cuitural Righls, 1986, para. 14,
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SN 1272018713, para. 6.
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# See TN Special Rapporteur on human rights and the environment, Climate change, 2016, (A/HRC/31/52), para. 13, 17, 63,
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and urban areas, to respond o the adverse impact of climate change.”

Furthermore, CESCR has highlighted that States parties are “required fo respect, protect and fulfil all human rights” and
owe “such duties not only 1o their own populations, but also 1o populations outside their territories.”™™ It has
specified that “u fuilure to prevent foresecable harm to human rights caused by climate change, or a fuilure to mobilize
the maximum available resources in an effort to do so, could constitute a breach of this obligation”™ In General
Comment 14, CESCR clarifies, in relation to the right to health, that States are “required 1o adopt measures against
\/fl‘vt'/'\)’fl"lb??ll)[ \J‘I‘!pi’ |)uu?z/f7u{f[|li?u)‘e’ /‘Zpt}a’nﬂli jﬂd—ai’l“uﬂlﬁ‘ nﬂd "‘Ol" th[G purpoag -‘lltrlt;“Jth)l‘ f?f?l‘l?x)’fu Lfllui’ ff?tl)"ul?!u?i( n‘?L}/?a)t‘BuL [‘):)Ll'n,kpn
aimed at rechicing and eliminating pollution of air, water and soil.”™ This is supported by General Comment 36 of the
ITuman Rughts Conunittes stressing that “/i/mplemcrtation uf the obligutiven to respect wend crsure the right tfo life, wand in
particulor life with dignity, depends, inter alia, on measures taken by Siates parties to preserve the environment ond
,m'ole’m it against hurm, pollution and climalte change caused by public and private actors.””* In General Rccol'nmendalion
37 o Sendersrclated: dimonsions of disaster rist reduction: inthe- context of climate-change; the TEDAW Committee
stated that “Stares parties should regulate the activities of non-State actors within their jurisdiction, zl'zcludmg when
they operate extraterritorially.”” The Committee on the Rights of the Child, in its General Comment 15 on the right to
health noted “u growing understanding of the impact of climate change .. on children'’s health” and emiphasized the
obligation of States to take immediate action /o profect both freedoms and entitlements from third parties” or from
social or environmental threats.” Five UN human rights treaty bodies jointly clarified that “[fjailure fo take
measures [0 preven! foreseeable harm to human rights caused by climate chonge, or 1o regulate activities contributing (o
such harm, could constinute a violation of States’ uman rights obligations.”” Further, the pronouncement highlights that

“States must requlate private actors. including bv holding them accountable for harm thev generate hoth domestically
and extraterritorially.”™ Moreover, the UN Special Rapporteur on human rights and the environment clarified in 2019

Safe Climate report that States “must not violate the right to a safe climate through their own actions; must protect that

right from heing violaled by thivd parties, especially businesses; and must esiablish, implement and enforce lows, policies
and programmes in fulfil that vight””"

Broader human rights standards further illuminate these questions. The UN Human Rights Committee has stated that
“Jalbligations of States parties under international environmental law showdd. inform the contents of article 6 of the
[ICCPR], and the obligation of Stutes parties 1o respect and ensure the right to life should also inform their relevant

BUN General Assembly, Resolution on bumun rights and climate change, 2020, (AJTIRC/4/..3), para. 4.

N CRSUR, Climate change and the Intcrnational Covenant on ke conomic. Sacial and Culturat Kights, ll}lx, LEAC 127201871 ). para. 5.

M CESCR also advised that ~States partics should adopt measures to adapt o the negative consequences of climate change, and integrate soch measures within existing
social, environmental and budgetary policies at domestic level” UN CESCR, Climate change and the International Covenant on Economic, Social and Cultural Rights,
2018, (B/C.12/2018/1), para. 6. Mareover, CESUR has clarified that, “[t]here are also a large number of domestic laws designed to protect specific economic, social
and culnural rights. that apply directly to business enfities, ) ) )
such as i the aress of non-discrimination, health-care provision, education, the environment™ if has also recalled that, “[¢|ustomary miematcnal law also prohibils a
State from allowiny its territory to be used to cause dum‘x&; on the territory of anvther State, a requirement that has pamed particulur relevance i international
avivonetal Taw™ UN CEBCR, Goucral Corinent. 4 on Btate ubligations wide the Titematiowal Covesant v Towomi, Sucial amd Cultawal Rights in the vontest
of business »uallvltlw 2007 (B/C12/GC24), para. 4. 2

TN CESCR, General Comment No. 14: The Right ln Iim Highest Attainable Standard of Health (Art. 12), 2000 (13/C.12/200074), para. 36.
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that may give rise o direct threats o fife or prevent individuals from enjoying thetr right to [ife with dignity.” adding that these include the

jon of the cnvironme t,” UN Human Rights Committee, General Comment 36 on the xsghl to life, 2018 {CCPRICAGC/36), para. 20, 62.
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obligations under environmental law.”” Furthermore, according to the International Court of Justice, “/i/he existence of
the general obligation of States to ensure that activifies within their jurisdiction and control respect the environment of
other States or of areas beyond national contral is now part of the corpus of international law relating to the
environment”™ Finally, Principle | of the UN Guiding Principles on Business and Human Rights (UNGPs) states that,
under existing international human rights law, “Stutes must protect against human righls abuse within their territory
ancl'or furisdiction by third pariies, including business c‘f?f.:f.'pl'iﬁ'c.?,”w The UNGI's alao highlight that “Stwrcs showld sef
out clearly the expectaiion that all business enterprises domiciled in iheir iervitory andior jurisdiction respect human

=81
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policy coherence with their human rights obligations in all their decisions that shape business practices.®

ii. Regional Human Rights Systems Standards

Regional human rights bodies recognize State duties to protect against environmental harm that interferes with human
vights. The LACUIR concluded (hat the vights o Life and poisonal dologeity demand Qiat SSYases ot fake oreosares ju
prevent significani harm or damage to the enviromment, within or outside their territory.”™ It further detailed
corresponding State obligations to “(1) reguluie; (ii) supervise and moniior; (iii) reguive and approve environmental
impact assessments; (iv) establish contingency plans, and (v) mitigate, when environmental damage has occurred.”
Similarly in the ACHPR stated that the right to a healthy environment “requires the State to take reasonable and other
micasures (o preverd poliution and ecological degradarion, (o promole couservalion, and o secure an goolvgically
sustainable development and use of nabuval resources.”™

Regional human rights bodies also recognize State obligations to effectively regulate businesses so as to protect against
environmental harm that interferes with human rights. For example, the IACtHR has stated that “Siaies, taking inio
uccount the existing level of risk, must regulate activities that could cause significant environmental damage in a way that
reduces any threal to the rights fo life and io personal integrity”™® Moreover, the TACIHR has affirmed, citing the
UNGPs, that, “States must protect against human rights abuse within their territory and/or jurisdiction by third partics,
inchuding business enterprises. This requirves tuking appropriate steps (o prevend, investigate, punish and redress such
abuse throush effective policies, legislation, regulations and adindication.” The ACHPR, in turn, has held that the State
failing to protect against human rights abuses stemming from companies’ environmental degradation “falls short of ithe
minimum conduct expected of govermments, and therefore, iy in violation of Article 21 of the African Charter.”™

I11. Conclusion

Given the foregoing, States have clear human rights obligations in the context of the climate crisis, including in relation to
FSCFR. Tn line with international, regional and comparative congtitutional Taw frameworks, States must adopt and
enforce adequate and effective measures to reduce emissions within their territories and extraterritorially, based on the
best available science and consistent with the Paris Agreement, in conformity with human rights standards, and with a
focus on protecting communities facing greater risks, such as older women,
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